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UNITED STATES OF AMERICA VS TSUNESUKE TSUDA 


1. The attached record of trial of Tsunesuke Tsuda at Yokoharaa ; 
Japan, from 20 March 1947 to 1 April 1947, by a Military Commission 
appointed by paragraph 1, Special Orders.No. 59, Headquarters Eighth 
Army United States Army, dated 12 March 1947, having been referred 
to the Staff Judge Advocate, this review thereof is submitted to the 
Commanding General* 

Personal Data Con ce r n ing Accused 


Sufficiency 


Pleas, Findings',-nega 


^jmd Sentence 


*- Legally^ 
Sustained 


Findings 


. Charge and Specifications : 

Charges Accused, -fit. the times 
and places 3dt'forth in the 
specifications hereto attached, 
did violate the Laws and Customs 
of War. 

Sp 1: During November 1943 and 
December 1944, at Tanagawa Camp, 
accused did willfully and unlaw¬ 
fully misappropriate Red Cross 
supplies intended for the use and 
benefit of Allied PW’s. 


Nolle prossed 


Sp 2: At divers times between 
30 .August- 1943 and 30 March 1944, 
at Tanagawa Camp, accused did 
willfully and unlawfully mistreat 
and. abuse Pvt. Edward 0. Elmore, 
an American PW, by beating him* 


Sp, 3: In or about April 1944, 
at Tanagawa Camp, accused did 
willfully and unlawfully mistreat 
and abuse Pfc. 3en Kagdon, an 
American PW,‘ by burning him with 
a hot poker. 


NG . Guilty,- 

except the words, 
"at divers times" 


Yes 


NG 


G 


Yes, 
in part 


(p. 1, Tsuda, Case nl50) 
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Sp 4: In or about the month of ,1 
December 1944,. at Tanagawa Camp, 
accused with others did willfully, 
and unlawfully mistreat S/Sgt. 

Arthur Davis, an American PW, by 
beating him with fists arid a blub . 
and otherwi.se>., abusing him. 

Sp 5: Between 12 November 1942 
and 29.March 194b, at Tanagawa 
Camp, act&sed did, willfully and 
unlawfully mistreat and abuse 
Warren M. Smith, an American' PW, 
by beating him with fists .and a 
club. 

Sp 6:, . At divers times betjveen 
12 November 1942 and 29 March 1945, 
at Tanagawa Camp, accused-did 
willfully arid unlawfully mistreat' 
Donald A.. Robertson, an American 
PW, by beating him and otherwise 
abusing him. ' • . .• 

Sp 7: .Between 12 November 1942 
and- 29 March 1945, . at Tanagawa ; 

Camp, accused .d^d willfully and' 
unlawfully ih-is,t.reat‘^numerous Allied' - 
PW' s .by beating arid 'otherwise - * * 
abusiffg th«m.“ ; -• ' .*■ 

Sp 8} • In^f 'abotlt July' 1945^"-at^ 
-Tsuruga Camp, accused. with-others . •-# 
dTd willfully and unlav/fully mis¬ 
treat and abuse Boatswain'"s Mate 
First Class Ralph James**Crocker, 
an American PW, by-beating him 9 
with fists and a cldb an'd by kick- * 
ing him. 

Sp 9: In or about July 1945, at 
Tsuruga Camp, accused with others 
did willfully and unlawfully mis¬ 
treat Sgt. David J. McCurdy, an 
American PW, by beating and other¬ 
wise abusing him. 

Sp 10j Between 1 June 1945 and 
31 July 1945, at Tsuruga Camp, 
accused with others did willfully 
and unlawfully mistreat Charles 
A. Cobb and Merton Dorsey, American 
PW's, by beating and otherwise 
abusing them. 

Sp 11: In or about May 1945, at 
Tsuruga Camp, accused with others 
did willfully and unlawfully mis¬ 
treat. and abuse Pvt. Joseph A. 

Della Malva, an American PW, by 
beating him with fists, slippers 
and a chair. 


(p., 2, Tsuda, Case #150) 

a - 1 




Sp 12s ' In or about July 1945, at NG 
Tsuruga Camp, accused with others 
did willfully arid unlawfully mis¬ 
treat Sgt, Cornelius G. Gallegos 
and Pvt. Rudolph David, American 
PW's, by beating them with fists, 
slippers and a chair and by.fore- : 
irtg them to kneel for a long period 
of time exposed to the sun^ 


Sp 15: In or about' June 1945, at NG 
Tsuruga Camp, accused with others, 
did willfully and unlawfully mis- • " 
treat and abuse Pfc. Charles E, 
Tramposh, an" Americari PW, by beat¬ 
ing him with fists and a belt and 
by kicking him., 

Sp 1£: Between 23 April'19.45 and NG 
15 August 1945, at Tsuruga Camp/ 
accused- with others did willfully 


Sp 15: Between 23. April'1945 and . NG-- . 7 - Guilty/..-Yes 

15'August-1945/at rlsuruga Camp, -/.* - except "the words, 
bccfiied wi£h others did .willfully - •• / /slippers and chairs*'-" 
and unlawfully nils treat, andtor- - V ^' m ~ ^ - . ,' r * / 

turn ^numerous *jy.lied 'EW' s 'hy’*~ r ;- - ~ *“* v 

beating 4hem with-club&, stfeka, 1 • - ” ... ’ ... » 

•belts, rifle butt?, -Sllppera “and ^ *•*-_ 

chairs, by causing them-’to stand % ». * - 

at attention for excessively long, ‘ •* 

'periods of time, and by otherwise 

abusing them.^ . • , " ’ •/ ' 

Sentence imposed: Confinement at hard labor for'forty (40) years 

' 1 . • .* i 

Maximum legal punishment: Death * 


3. Summary of the Evidence: 


I* 

1 
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As to Specification 3 : Pvt. Ben Magdon! an American PW, 
escaped early in April 1944. He was caught and pyt in the guardhouse 
for two weeks. He was taken to Osaka Main Camp by the accused for 
fingerprinting. After his return from Osaka he was placed in the 
guardhouse again where he slipped notes out to Major Galbraith, 
another PW, stating that while in Osaka he stood with his hands tied 
behind his back while 'accused,, to show off, heated a poker red hot 
and burned his hands (Ex. 2). Major Galbraith told Captain Fobes ' 
that’he had received the note from Magdon (R. 38). PW Clerc heard 
Magdon. wsra burned by'a hot iron by 'accused (R. 67), Ben Magdon was 
a very religious man (R. 40) and mentally unbalanced (R. 243). 

As to Specification 4 : During December 1944 S/Sgt. 

Arthur Dav'is, an-American. PW,. was severely beaten for smoking out¬ 
side his barracks, in violation, of camp regulations, The whole 
staff of about twelve or fifteen'guards took'Turns beating him with 
their bare fists' and a two by four inch stick until he was severely 
swollen about the head, neck, shoulders and upper body. He was 
suffering from malnutrition at the time-. After the beating he was 
forced to stand at attention for at least an hour and a half in the 
cold December weather until he was almost blue* His eyes were badly 
swollen and his whole face was puffed up. The accused was one of 
,the guards who participated in the. beating (Ex. 48). Davis told PW 
Clerc that the accused had beaten him and made him. stand at attention, 
Clerc saw the accused come for Davis apd sawdDavis'when he returned, 

He .was badly beaten ,, had a black .eye, "ao'^ b-ls face'Was-‘cut open, - ... 

swollen, and'brxrfaed. Tha't afternopb the'‘accused came and’ "took - i- 
Davis out again- (R. ;64, 71).. Davis was* treatpd-hy, the^PW medical, 
o-rdefXy'. who 4 dbscribed, his., condition ars hot, too serious^-■ cuts,V~‘ 
bruises arid discolorationsj he jtated^tee’ dfci.nati. know who -be^t_..Dav4.s ’ 
(Rr, S6). Another witness saw/iteyiu after he had be^h,beaten, but 
had not sritem the ae-tual -beating (-R. 227, 24?). ^^ 

As to Specification 5 : About September 1944 CpJ,.* - ; 

Warren K-. Smith, an American* PW, v/a-s beaten with four other men over*"* 
the head, neck and shodlders by accused and other Japanese^ with a 
stick and the heel* af-the hand, #or,not performing the required 
amount of work,,*. .The beating injured his ear and* caused, him td be¬ 
come slightly deaf with occasional earaches, (‘Ex. 4)V Cpl. Warren' 
Smith was beaten at'Tanagawa. He hated accused for his beatings. 

The accused beat him twice (R. 227, 245). • 


As to Specification 6 : Pvt. Donald A. Robertson, an 
American PW, was beaten at least ten times. The guards -struck.him 
with their hands and fists. The accused and Kada were the oruelest 
of the civilian guards and were responsible for most of the beatings 
(Ex. 5). 


As to Specification 7 : During the period 12 November 
1942 and 29 March 1945, at or near the Tan-agawa Prisoner pf War - 
Camp, accused beat numerous Allied PW's. Hardly a day passed that 
some PW* s were not beaten by tpe accused and others for little or 
no reason (Ex. 3). Almost every American prisoner in the camp 
suffered at one time or another an .intense beating. The accused was 
one of the guards who participated in the beatings (Ex, 48). -Four 
other PW* s were beaten with Cpl. Smith by accused and others, as 
related in support of Specification 5 above (Ex. 4). Beatings were 
very common for the slightest infraction of rule's, such as not 
standing at'strict.attention in the presence of-Japanese guards. 
Guards slapped and struck PW* s with their hands and fists daily.' 
Often the prisoners Were too weak and hungry to perform the quota - 
of work set by the Japanese and were beaten by the Japanese guards 
with clubs, shovels and anything they could find. Th§y were re¬ 
quired to hold a heavy piece of wood or some other article over 
their, heads. The accused and Kada were the cruelest of the civilian 
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guards and responsible for most of the beatings (Ex. 5, 45). PW» s 
were subjected; to torture, beatings and other cruelties; The accused 
was mainly responsible for the mistreatment. He harassed the pris¬ 
oners 'continually and was always searching for an excuse to beat 
the prisoners wi ; th ; whatever weapon he had handy-. He usually beat the 
prisoners with the heel, of his hand or a small stick or club. He 
made life for the PW« s miserable at all timesj he tried to break 
their spirits and humiliate them (Ex. 6). 'The accused stood one or 
more of the men at attention each day, and for no reason hit them 
with his fists; if they did not go down, he used a club on them 
(Ex. 7). The accused was very strong and would wade in and go to 
work on prisoners at the slightest provocation, or without provoca-’ 
tion. It was a common occurrence for the accused to make men stand 
at attention while he gave -them a going over, slapping them or 
hitting them with clubs or sabers (Ex. 9, 10).. At the end of a hard 
day's work the accused used a club or his fists on a whole work " 
detail of PW‘s and forced them, to stand at attention- for hours in 
the cold (Ex. 49). Sgt. James F. Boscarino, USMC, had been pushing 
a rock;cart and- his foot was lame; he wab limping. Accused beat him 
about the face and head with a heavy Japanese belt for about twenty 
minutes (Ex. 3). ’The accused and- another beat. M/Sgt. Gregory, an 
American- PW. He was forced to stand at attention for approximately 
an hour arid a half, and was beaten intermittently during -the entire 
period with belts and,fists (Ex. 3). About May 1943 .the -accused 
beat Davis, an American PW, for approximately an hour and/a half’^ 
with. his hands, fists-and belt for-.allegedly^Stealirig bhe'lunch box . - 
of a Korean laboresr,:. • (The incident was not" the one .referred to in' 
Specification j4.") (Ex* 3). -The .pccused’hit a JPW'-named Schultz with 
'a wat eljtdi ppeknocked-him unoortscio,u§ agd ;pade,a two-inch gash*in 
his head (Ex*. 6). The accused J^it 'FW;Sy46gt* Alexander - A. Iftgrnm-.oVe.r 
the hewd with. a r'ljfle-and- accused* him of stealing? food (Ex. 10). * 

Accused ’hi t-PW Cpl. 'Leo Hosner'Dprsey^with a club three or .fouf ’ - *- 

,tim-is; Dorsey with other' prisoners was forced to stand holdingfire¬ 
wood over his head- for forty-five minutes.. (Ex.. 45). Capt. FoT»es »„•. 
stat'ed accused administered punishment to PW 1 s six or eight times, 
usually by hard slappirigs; that Lt* Oel Johnson was slapped jjy the 
accused a very hard lick on the faSe <for -not saluting;-.that Capt. , 
Stanley Johnson jfold him he had been slapped very liard by the accused . 
ten-or twelve-times; that six others were slapped by the accused for 
not saluting or for wearing- uniforms improperly; that the accused 
used his open hand to slap; that there were no permanent injuries; 
and that he never heard of or saw the accused striking anyone with 
a rifle (R. 38 to 42). PW Eugene H. Qlerc stated he was slapped b.y 
the accused five or six times with the open hand very hard for not 
saluting; that he had a few bruised spots on the side of his face r 
(Ri.62, 63); that accused slapped Sgt. Ray and several others be¬ 
cause they would not state that they would get the required amount 
of work done; that fifty PW's were made-to-double time half a mile 
and half a dozen, fell out; .that the accused slapped and.knocked some 
down and kicked others; that there was a second r,un and .several more 
beatings; that PW's Carter and Marion Bullock were two so treated;. 
that no clubs were used, nor had the witness heard of the accused 
striking men with clubs (R. 63, 64, 71,’ 75). The American PW medical 
orderly stated that during the period- 5 August 1944 to 28 March 1945, 
there was an average of one beating a day requiring treatment; a 
minimum of 250 men were treated for beatings during that period. The 
witness stated he had not seen by whom the beatings were administered., 
but .recalled that many patients stated they had been beaten.by the 
accused (R. 81, 82). Some witnesses stated that they had seen or 
heard of the severe beating administered by the accused and others 
upon Gregerson, who had been suffering from beriberi, because he had 
cut the legs off his underwear (R. 66/ 83; Ex. 8, p-. 2 missing but. 
verified from the file copy). Another witness stated that it was 
Takagi, and not the accused, who beat Gregerson (R. 245). PW R'« C. 
Davis stated the accused inflicted beatings on twenty PW*s; that he 
hit them on the throat with his hand; that several could not talk 
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for a week; that the accused rode a bicycle and tapped-PW 1 s with a 
club twice for not running fast enough (R. 228 to 252). At roll 
call formations the accused hit PW's with a rifle stock or slapped 
them for not bowing at the proper angle or for being late, and 
sometimes knocked them down (R. 78, 236, 240, 252)* The accused 
admitted he beat about fifteen American PW's at Tanagawa with his 
open hand, on his own initiative and not by order; he did not 
remember their names (Ex. 31). 

As to Specification 8 ; About July 1945 the accused 
beat Boatswain's Kate First Class Ralph James Crocker, an American 
PW, in the face-with his hands and fists for not standing at -atten- -• 
tion while talking to a Japanese civilian guard. Because Crocker 
did not continue to stand at attention while he was being beaten, - 
accused became enraged and struck him on the head with a stick about 
three feet long and two inches in diameter above his left e^e, break¬ 
ing the stick and causing a swelling on his head about the size of 
a tennis ball. He knocked him unconscious and kicked him in the 
ribs-and groin. He made him stand at attention again and beat him 
on his face, head, and throat with his open palms and fists and' the 
sides of his hands. His face was swollen a great deal and was blood¬ 
shot and bruised.; It was three weeks’before his face became normal 
again; he could not see out of his left eye-for-two days./ He'could 
still feel the marks of the stick underneath-the 3kin-where the. 
stick struck his •forehead' (Ex. 20) . Thie'.testimony,-with-variations 
has been' corroborate'd'-'by many other, witnesses' (Ejf* 3; 4i.,' -J2, 13, ' 

14,. 15,- 16, 17-, ;t%. 1-9, ‘21, '22,- 23, 34‘, 4.6,"47; Rl 228 , 229 >. • J" 

.; ' . •• •; ^ - '• - ; - . . » — 

to Specification'9 ; .About- June or'-July.JL945 Sgt..V' 
David'J, McCurdyan American PW*.. af ■£§r,,a'*showdm’.& inspection jras". 
severely beaten having in. hjtsr.quarters a roli of 'loilet paper' v *». * 
arid .some feted*. Twoihpurn- -1 at er 1 -he-was beaterTwith- shovels ancC^ade . . 

-to'’'Stand at attention* several hours OEx.; 25, 27). ©ne witness 
states that the accused.'and*,two others beat Mc,Curdy for several, hours , 
with fist's and sticks.. 14 :Curdy was hit on the face, arms and ' *'* v *" 

buttocks; his face- w.as swollen, disfigured and bleeding _from several 
- small cuts (Ex. .§6, 28 ). • The'bea1Ang.was also dasc^ibed 'by thers . 

(Ex. 21,- 29, .33 f. 35). . *- 

'• . 

As to Specification 10 : About the time alleged, Pvt. 
Charles Cobb with two others were severely beaten after a.shakedown, 
inspection for having prohibited articles of food and homemade 
stoves in their possession. They were beaten by the accused and 
others across'their faces and back's with belts, fists and everything 
that was available - rifles, clubs, ropes, and articles of furniture. 

Pvt, Cobb was severely wounded in one eye. After the beating they 
were made to stand or kneel at attention for many hours.without■ 

■food or water (Ex. 21, 24, 28, 32). Other witnesses stated that 
after the shakedown inspection Merton A. Dorsey, Cobb, and McCurdy 
were made to stand at attention by the accu-sedandother.s;„they - 
beat them in-to unconsciousness; salt was thrown in Dorsey's wounds; 
cold water was thrown on their faces to revive.them, and they beat 
them again (Ex. 29, 45). Another witness also states that Merton 
Dorsey was beaten by the accused-(R.- 233, 250). 

As to Specification 11 : About May 1945 Pvt. Joseph A. 

Della Malva, an American PW, stole some soybeans- from the dock 
warehouse. He was brutally beaten on the face by accused and others 
with their fists, a straw slipper, chair andopen hands. After 
half an hour o*ie side of his face was swollen, twice its normal, size-. 

The effect lasted over a month (Ex. 33). The beating was also 
described by other witnesses (Ex. 3, 30; R. 233, 257). 

(p. 6, Tsuda, Case #150) 
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' • As to Specification 12 ;; -About the time alleged. Sgt. 

Cornelius Gallegos and Pvt. Rudolph David, American PW's, were part 
of a detail loading soybeans. Because they did, not complete the 
required amount of work, the whole"detail was beaten» After the ‘ 
beating Gallegos and David could not go back to work on account of 
their condition. Their faces were bloody and swollen. Because they 
did not. report-back to work, they were forced to kneel in front of 
the guardhouse all afternoon before they were released-at 1730 to 
go to the hospital;for treatment. They were able to report to work 
the next day. The witness heard that accused was one. of the men who 
beat the two men (Ex. 35). Another witness stated that'Gallegos and 
David were forced to kneel in the sun at attention for four hours 
after having received the same sort of beating from the accused and 
others that Della Kal'v.a received (Sp. 11, Ex. 33).. One witness 
stated that Gallegos and David were slapped by accused three or four 
times each for not working hard enough and then were forced to kneel 
at attention for a long time in front of the guardhouse (R. 234). - 

As to Specif 1 catiOn 13; : About .the time 1 alleged. Pvt. 

Charles E. Tramposh, an American PW, was' sitting in the cobbler's 
shop reading and talking.' ;Kimura walked into-the shop, but Tramposh 
did not see him immediately, and. jump to- attention, and bow to-him. 

He was beaten by accused and otherd. Accused used a.-stick. Tr’amposh 
was so badly beaten, his.-eyes were completely-closed,-and his mouth so • 
badly broken he could not eat- anything-but spup -.fop- about, one week. - 
The' witness wa-i tp.ld of- this incident by' T-ramposfi (Ex. 3)~. • PW Gruber'" -. 
was told by, other* PW"* s -that the accused-and others 'treat®-Tramposh. y; 
about*ihe head with' hip- fists until he" collapsed 'an'd' then kicked*--' 
about *^he i>it>§ and ,gro*ip-._ i ' He 'saw' TramQp'eh.iv’jen'-he returned to camp 1; t . 
thai;^ay. One aide of bis ‘'fac^taras -blbck and blue a»d So swdlBn - \ ' >*- 
that hirs ejjel was "cemplefely -clbsed (Ex. 12).- Another Witness stated 
-that accused and other-e-'beat TlfAmposfe^with their hands and. a JpeltV: * - 

" He*’collapsed and was carried to the hospital (Ex, 36). . ’ 

.. , * As to Spee-ffloatloh 14 : During the summer of 1945' Pvt.- 

Carl Edward Elliott,^an American j?W, was one of a group -of thirty 
American soldiers beaten by accused*£tnd C6mure ahobt.-the head and^, 
body ' fof minor "infractions at the Tsuruga Camp.' They used clubs, - — 
belts and rifle butts on the PW»s for.slightly protesting the lack 
of food. On June 16, 1945;' Elliott was badly beaten and bruised by 
Comure, After.the war was over Comure told the American PW's that 
he was willing to take all responsibility for the brutal beatings 
and if the Americans were going to punish anyone, he was.ready tc 
take it (Ex. 32)* 


• As to Specification 15 i During the period. 23 April 1945 

and 15 August 1945 at or near the Tsuruga Prisoner of War Camp, the 
accused with others beat numerous Allied PW's. During a shakedown 
inspection of. the billet,, 'some prohibited articles, such as^ charcoal 
burners, beans and other food were found. The, section‘of "forty-eight 
to fifty PW's were beaten en masse with scoop shovels, belts and ■ 
bare: hands. The beating lasted throughout the day and many of the 
prisoners needed medical attention after it was over. Badly beaten 
up faces were common. Accused and others did the beating (Ex._ 3). 

Many other witnesses described the beatings by the accused and others 
following the shakedown inspection. Some stated, that ropes, clubs, 
belts,, rifle butts, and articles of furniture were used. Some 
stated!that salt was rubbed in the wounds. The nufeber of men beaten 
was stated as from fourteen to fifty. After the.-beatings men were,, 
forced to stand or kneel at attention for several hours (Ex. 21, 22,. 
24, 27, 30, 32, 33, 43, 44; R. 229, 231). Numerous other beatings 
inflicted by the accused were mentioned or described by witnesses. 

The beatings .wer.e inflicted by slapping, kicking, striking with clubs, 
ifists, rifle butts, and shovels. He beat the PW for the slightest s 
reason or no reason at all.. The accused hated the Americans most 
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(Ex. 5, 7, 10 , 14; 21., 23, 38, 40, 46). There were many instances 
of mass punishment inflicted by aficuaed and others, mostly at muster 
time in the mornings and in the evenings. Some prisoners were late, 
some would not shout loud enough in counting off, would not be 
sitting straight, would have a button unbuttoned, or for some other 
slight-cause they.were beaten-. Most of the beatings were with a 
.belt, and every man in the section where a discrepancy was observed 
was hit across the face five or ten times; many were struck ’with 
clubs (Ex. 3) R. 234, 246, 252). A group of fifteen men (including 
twelye not mentioned as victims in other specifications) were beaten 
becauso^'they did not load enough soybeans. Members of the group, had 
swollen faces from the beating. 'The witness heard that accused was 
■ one of the men who beat the prisoners (Ex. 35). Forty PW's were 
ordered to load boxcars-with live bombs. They protested the order; 
and as a result all of them were.beaten over, the head with clubs 
and forced to load the bombs. Accused forced the order ahd did the 
clubbing. PW's Ralph Crocker and Chief Radioman Rodney Killer 
Kimbley were two of those beaten on this occasion (Ex. 37, 49). PW 
Hicks was beaten by accused and ,others for eating raw beans-while 
working. He was almost unrecognizable after the beating'; he had 
black and blue marks on his body (Ex. 3). . PW Sgt. Gregory was one 
of the victims badly beaten up by the. accused and others (Ex. 3). 

_ PW Pvt. Rykschroff, .after being severely'beaten, was taken outside 
in front of the guardhouse and given more' physical" punishment, - He- 
was forced tpassume a -kneeling position , ferr' about six^hours.by . ... 
accused and others (Ex. 2l ). '-PW Cpl .-.-Donald Av Robertson, was. one 
of those beatert. by accused and anothey -guard (Ex. -30)r.. Accused’ 

- 1 sl'a p ped PW T .Smith -very,hard. (Ejx. : -19 )^* ^Accused :Mit-PW Chief Boa-tt 
swaTST'a Kg*te Willis, Lee-Wilson OY^n'.thg ' 7 head .with a stick because ;■ 

. he- said "Okay 1 ' Instead -of . ' He^stilr'has'^hes^aohes f r*onr- -thd. # 

bTdw . (Ex* - 34 L * PW; s/Sgt... Walter ‘Lawrence -Sldviak received beatings 1 
f rom' the’ accused.. and ,'pthers'^CEx". 3*?),. PW S/Sgt .f Herbert"'Aijphibald' 

" Johnston was slapped, 'kicked and beaten by the accused, Accjis.ed_ 

.‘ .kicked, slapped and beat^prisoners dai-ly; he-_was the meanest of - 
all the guards (Ex.- 49^. Accused'brutally beat PW Fireman 1st Class 
'James- K. Smith because he asked one' of the guards for -a match to 
light a cigar&tte.,~ The accused • b»at..him for abertit^thirty. minutes 
iv’ith his .fists - and'knocked'him down several.times-. - AS he_ lay-on ...... 

the ground he*was kicked about his entire‘body. For some time 
thereafter he showed,signs of the severe beating and was in a badly 
bruised condition (Ex. 41). Accused admitted he beat about ten or 
fifteen prisoners at Tsuruga. He admitted he beat a PW -at Tsuruga, 
once with a club about two and one-half feet long and one and one- 
half inches in diameter when planes came over and the PW went'out 
into the yard; but he did not knock' him down (Ex. 50). ^ 


b. For the Defense (as to all specifications) : 

,(l). Ryunosuke. Kimura testified .that, he • was a civilian 
guard at Tanagawa Camp from November 1942-to November-1943, and at 
the Tsuruga Camp from Kay 1945 until,the termination of the war. 

He did not see or hear of the accused striking PW Elmore at Tanagawa 
He once saw .the accused strike-a prisoner twice on the cheek with 
his.open palm at Tanagawa (R. 91, '95). During a showdown inspection 
about May 1945 at Tsuruga, about fifteen or sixteen PW's were found 
with stolen beans- in their possession. Of.the.se PW's about, ten 
were beaten. The accused was present in the vicinity, but the 
witness was not sure whether the accused participated in the, beating 
Those .designated to be beaten were struck on the cheek with an open 
palm. No clubs or shovels were used. There were no open wounds. . 
The witness did not. know if salt’was used-, (R. 92, 93, 96)« The 
witness did not hear of or see accused beating PW' s at Tsuruga, but 
believed it possible that accused sometimes slapped PW's on the. 
work project (R. 9’4)Jj At Tanagawa the accused carried a rifle; at 
Tsuruga, a.bayonet (R. 95, 99). On cross-examination the witness 
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admitted he had signdd .a"statement on 7 January 1946, saying "I saw 
Tsunosuke Tsuda hit Della Kalva, a PW, in Kay 1945" and "I saw Tsuda 
hit PW's both* at Tanagawa and at Tsuruga on about ten different 
occasions" and "At Tsuruga POW Camp I saw Uno, Tsuda and Kashi'wagi 
all,beat PW's, At both camps after the beatings the men had swollen 
face’s." (R. 96,- 97) , , 

(2) Toku^chi, Ichlba testified that he was intendance 
sergeant at Tanagawa from;5 February 1943 to 12 April 1944 (R.- 100), 

He never saw 'the accused strike any PW and did not remember having 
heard of his doing so', (R. 101). He, knew PW Kagdon but had never 
heard of the accused burning his hands (R. 101, 102).. " 

(3) Takeichi Omoi testified that he was a civilian at 
the.Tanagawa Camp from 20 .November 1942 to July 1944. He handled 
clothing and intendanpe affairs. He did not know- if PW Elmore had 

-been beaten ; (R. 103); Elmore never complained to him about-being 
. beaten (R. 106); he did not see or hear of the accused mistreating 
. any PW's v/hiie at Tanagawa ,(R. 103, 104). 

(4) Yoshinari Kinemoto testified that he' was a rion- 
commissibned officer, in the general affairs section at the-Tanagawa 
Camp from February 1943 to April 1944. He had never seen or heard 
of PW Elmore being beaten by anybody (R. 107, 108 ), He . and thq. 
accused took'PW Kagdon to the Osaka Main Camp after -Kagdpn's . 
attempted escape in March 1944. In thei "office at. Osaka,'.Kagdon- 

signed a document;'.no one burned Magdo.nJ-a h^fids.-br^used'Any force - - . . 

to get his signaijure oh the document* The'witness,did nobbeltfev-e 
there were apy’ heaters dh the off ice... After signing, the* documents., 

» atscusefif too_k* Kagdon downstairs about 11:30 ^a.m. for lunch. ' The^ *7 
- witness next saw Kagdon- about l^OO 4 p>!&«•'* The*wl"i»ess_'did'not Ji&ve* v 7 ■ " 
lUrf&lT lalth^.Kagdoa and' did nq-t _krTo'w"where the^ accused*took him from >. /"' 
.11:30 a.m.^To 1:00* p;.m*' -The -three returned "to Tanagawa, reporting 
-X— to* the camp cortimandeTr. "^The witness "aid not see Kagdon's hand's when 
they-left for camp because*Kagdon had his hands in his overcast — 
pockets? He had not he_aj?d Kagdon make any complaint .at any time 
_• about his hands being burned on the trip; he did not know if any 
_ okyu (moxa) treatment had been gityetj. Kagdon on th^, trip. 'fhe 

witness did .not notice any manifestations of pain by Kagdon oiT the 
return trip to camp . He never saw or heard*, of the accused molesting* 
or mistreating prisoners at Tanagawa -(R. 108-114). •* 

- : ’' (5) Hirokazu Tanaka testified that he was sergeant 
'ma^or in the' Osaka Main Camp (R. 117). He met PW Kagdon when Kagdon- 
was brought-from Tanagawa for fingerprinting in April 1944 fR. .118). ; 
Kagdon was taken to a, room on tho second floor and made to sign ^ 
documents;'no force was used (R. 118). The witness fingerprinted 
Kagdon; there was ho indication of his hands having been burned. 

• -After Kagdon signed the documents he was taken downstairs and the 
witness, did not see him after that. He never heard of Kagdon having 
his hands burned the time he was at the Main Gamp "in .Osaka (R* 119 ) . 
Kagdon did’not refuse or-offer any resistance to signing the papers 
at Osaka (Ri 120), After Kagdon signod. the documents, the accused 
: w.as ordered to take Kagdon to the .guardhouse downstairs• 'There was 
a charcoal br&zier in the guardhouse which was, lighted during the 
night ,(R. 121); .two steel poker3 were used, to break the charcoal 
to m'ake the fire burn. The witness did not. see Kagdon after taking 
hid fingerprints tjiat morning (R. 122).. The witness visited Tanagawa 
C’amp; bb’t never saw or hpard of .'accused abusing ,PW's during thosb 
visits; ho official.-communication.indicated-that the accused was , 

abusing prisoner's at Tanagawa (R, 119), 

(6). Hi'roichi Uno testified .that he was an in tendance 
sergfeant at.the Tanagawa' Camp from 1 February 1945 to 25 March 1945 
(R, 126). The witness was intendance.sergeant, at Tsurpga Gamp from 

23 April 1945 to the end of the war.- He never saw or heard of the 
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accused mistreating PW's at Tanagawa (R. 127). About June 1945 at 
the. Tsuruga Camp an inspection was made by the accused, and others 
to find-out who had been stealing beans (R. 128). Salt and beans, 
prohibited items, were found in the possession of forty or fifty PW's 
(R. 129), An investigation.was held and about three PW's were found 
guilty.. The three guilty opes were punished by the witness, the 
accused .and Kimura; .they were beaten.with the open hand three or 
four times .each (R. 130). Whe accused struck only one of the PW's 
(R- 133). No clubs, sticks,; belts, chairs, rifle butts or other - 

• objects'were used to beat the PW's. The witness did not know whether 
any PW' s were rendered- unconscious and revived by throwing water on 
them; there were no open bleeding wounds; the witness did not know 0 
if salt was placed on any wpiinds (R. 130) and never heard of such a., 
thing being done the entirewtime he was at Tsuruga (R. 131). Ho 
never heard of the accused striking a man over the head with a club. 

After tl}$ beating the three'imen were standing at attention in front 
of the guardhouse for about vthirty minutes (R.,-133), He heard the 
accused complain'because PW' s worked overtime; accused got'e’xtra 
rice balls for the prisoners. The accused's attitude was very fair 
to the PW's. He never saw the accused strike any pyy on the work 
project at Tanagawa (R,. 131) or at Tsuruga (R. 132). 1 

(7) Motoo Namba testified that he was the branch camp 
commander at Tsuruga Gamp from 23 April! to 21 September 1945 (R. 138), 

Not a PW died, at Tsuruga (R. 139). ‘He heard from PW' s after the' 
termination of the war that accused had beaten PW's _(-R. 141). No 
PW's complained, of lack of food at Tsuru'ga (R. r 142).. The ^accused. .! 
carried a bayonet on- the work pro je'ct »(R-v' 143). * " •- 

. \ • • v- - ... ' : r ' - - - - • - 

(*'8) Yoshiichi Takagl "testified thrat"he was an inters..* 

* prater TFrom ■DfeSember 1-942- to Ka'rch 1SM5 f«'r,4he. ■eorpor.ation for which! 

r “ PW'.s.a± Tanagawa-worked-(H*. *144*^?; - He-rr^Ver hear$ - of ;fche accused - ‘ v . *. 


'Gamp (1?. '145). He did notrrecall any PW's complaining to him about, 
treatment received from" the‘•‘accused; he never ’saw or heard of “the 
accused striking PW's, twit he heard others had done so (R. 146), 

• ' r ‘‘ -. f - , .* *• « 

: '[± . (9) * Shafted Ikeda testified that he civilian, guard 

at Tanagawa Camp'.from 23 November until March 1945; 'he wSs in the * 
general affairs section at Tsuruga Camp from*April 1945 to the end 
of the war (R. 148). The accused told him that at Tanagawa on two 
or three occasions he punished PW's by slapping them, but the witness 
had forgptten the conversation. Accused carried a rifle and bayonet 
at Tanagawa (R. .149). At Tanagawa he saw the accused strike .PW's* 
with his. open palm two or three times; they received no wounds there? 
from (R. 150). The accused carried a bayonet at Tsuruga (R, 151). 

A 3hakedown inspection was held at Tsuruga and about fifteen or . 
sixteen prisoners were found with beans, salt, , wheat and charcoal 
burners in their possession. The witness investigated them and found 
two-thirds of them guilty.' The camp commander ordered that they be 
given suitable punishment,(R. 153). The guilty were stfuck with the 
open palm by'the accused and Kimura; the witness did not know whether - 
any open wounds or bleeding were caused or whether the prisoners 
were struck with anything except the open hapd (R. 153). He saw none 
beatep with chairs, belts, shoes, swords, or any other instrument. 

He did not know if. the accused and Kimura- had any salt in their 
possession while beating them. He never heard of the accused burning 
PW Magdon's hands (R. 154). .Striking with the open hand was con¬ 
sidered suitable punishment in the Japanese army.. He had never seen, 
or heard* of the accused striking a PW except with the open hand 
(R. 155), He did not-know whether the accused took part in the beat-; 
ingrof Trampos'h at. Tsuruga, referred to in paragraph 2, Exhibit 36; 

The witness struck Tramposh two or three times with a shovel on the 
buttocks (R. 157). - ~ - •• ... 
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(10) ' L.t. Taijiro Kuranishi, now a teacher of English 
in high school * testified, that he was branch camp commander at 
Tanagawa from 18. August 1943 to 6 February 1945 {R. 163, .165, 170). 

He stated PW.Elmore always caused trouble. He stole things from 
time- to time and was placed in.the guardhouse several times. He 
stole from PW* s and the witness hea.rd he was beaten by the PW* s 

(R. 164). He. .never saw or heard of the accused beating or molesting 
Elmore or other PW*s at Tanagawa. ' He saw PW Kagdon before, the latter 
left for Osaka and when he returned. After his return from Osaka 
he visited Kagdon two or three times a day at- the guardhouse. Kagdop 
told him that despite the fact he had escaped, he was not mistreated, 
and .for this he was very thankful. Magdon talked to the witness ■- 
mostly-about religion and showed much gratitude (R. 165). JJagdon-* 
never reported to him•that the accused or anyone else burned his 
hands with a hot poker; he never saw Kagdon's hands burned. The 
witness always instructed his men to treat PW* s with humanity and 
according to international law; he took prompt action against . , 
violators. He discussed matters pertaining to PW's with Captain 
Galbraith practically every day (R. 166). PW Kagdon was over- 
religious and his mind waa not very normal (R. 168). 

(11) • Tsunesuke Tsuda, the accused, having been advised 
of his. rights, at his own request was sworn and testified. He 
stated that he had been in. the- Japanese army-, from 10- January 1938 

£ to July 1942. He received a wound and lost his right eye in China, 
and was discharged, for -that reason (R. -176) . He was a .civilian 

guard at Tanagawa .from November-. 1942 until t?ie ,end- of March 1945' - 
(R» 177); and .afj-'.Tsuruga from the' middle -of April 1945 to the .ter- -J " 
minatibn Of-the war. (R. 183). PW Elmore- was noj^ve'ry much liked 
b"y ttec^other" PW' s and. he was friendly* to; him "(R.- 177, 199). . Elmore 
told, ^im he*Rad beenvijeaten by PW*<s*; - Mu fS^e- w^s swollen . He* » . 
he^.ej>. mistreated or'*hi-t El*mor^t(R. -177;. He and Sg%. Minemo'to’ too\.. J 
PW 'Ka^onttjp'rOs^cia _&aip'';pamp.iC-' it was drizzling’ that day, „an£ he . 
-believed Kagdon had; on--a raipobat (•■*;-178). Kagdon- signed tbe.,'papierS* 1 
' :: .at Osaka; no force or coercion was used. (R. 179^. After signing the . 
papers lie took. Kagdon ' to the, guardhouse* downstairs and asked the 
guard to have Kagdon eal his lunch, which he had brought with him 
from Tanagawa. He- then .went upstairs’ and ate (R. 179).' There were, 
three br four persons at the guardh'buse, He did- Bo-t* recall seeing 
. any hedters- or'.burners in the, guardhouse at the tifte" Kagdon was : - . 7- 
therei * After lunch he picked up Magdon at the guardhouse and re¬ 
turned to Tanagawa. He did not burn Kagdon with a hot poker or 
anything else at any time while at Osaka or Tanagawa, and he did 
not see or hear of anyone else doing so-. That was the only trip he • 
made to Osaka with PW Kagdon (R. 180). Magdon's mind was not quite 
normal when he took him to Osaka (R. 209). He never beat Sgt. ^ 

Arthur Davis., From 1942 to March 1945 he struck about ten to fifteen 
PW*s at .Tanagawa (R. 181);’he struck one PW in June or-July 1943 
three or.four times for stealing lunch from'a Korean workman on the 
project, .All those he struck, he did so with an open handv He* 
never struck a'PW with- a rifle at .Tanagawa. He never-knocked, down 
any of those he struck; ho never drew blood-. He struck all for 
violating PW camp regulations or for not obeying orders on the work 
project,. He did not beat any of the -PW* s in the manner stated in 
the affidavits (R. 182). At Tsuruga about June 1945, he hit PW 
Crocker on the head with a club.about two and a half feet long 
because he left a trench during an air raid -alert to get a light 
- for a cigarette; there was a slight swelling on the spot, : Crocker 
did not fall from the blow... He struck him just once with the stick, 
nothing else (R, 183); he could not beat him with a rifle butt as he 
did not carry a rifle (R. '205). He did not- kick him and. he did not 
mistreat'him in any other-way (R. 184). He was not unconscious 
after he hit him (R.*-196).' ■ He stated that his statement contained 
in Exhibit.50, to the effect that he knocked Crocker down when he• 
hit him with- the club, was - in "error.* When that statement was- taken, 
he Was .not asked if the prisoner was knocked down,’ and he did not 
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say he knocked him down. He did not see a copy of the statement 
written in Japanese before he signed it (R, 204). He stated that / 
the excerpt from Ralph Crocker's affidavit,, Exhibit 20, was false. ‘ 
Crocker had a*small lumo from, the blow;'he did not'fall down, nor 
did he kick him (R.‘ 198 ) * He did not remember the names of the 
other prisoners it was alleged"h& had'beaten at Tsuruga. During an 
inspection at Tsuruga about-Kafr or June 1945, some PW's were found 
with salt,- beans and charcoal cans' in their barracks. About fourteen 
or fifteen wepe taken to the office and seven or eight were beaten 
(R. 184). He\hit about four of the prisoners, slapping them on the 
cheek four or five times with his open hand. None'were knocked 
down; there were no open wounds. 'One PW. 1 s face was flushed and 
slight!*/-. swollen ;• there'waS, no, bleeding-. He used no'club, ’chair or 
slipper* only his open hand. -None -were‘knocked unconscious; no .salt 
was thrown on the prisoners (R. 185). He participated in the in¬ 
spection; there were no heatings during' the'‘.inspection, Ikeda wrote 
out the slips of pape-r for each PW, designating the number of times 
each was to he struck* After he (the accused) beat four, he went 
upstairs and did not see any further beating. This -was. the only 
occasion on which PW s we're -punished fbr stealing foo.d at Tsuruga 
(R. 186). He struck about ten PW*s at Tsuruga, using the open hand 
on all except Crocker. He never knocked tiny. down. The stick'with 
which he hit Crocker did not brdak.He, never struck-anyone with his 
fist, belt or belt buckle,' or rifle butt." He'did not kick anyone 
' at Tsuruga, At Tanagawa he was armed with a riflej-"at Tsuruga'.with - 
a bayonet (R. 187).-. - He' never forced any PW's. to run abo'ut half 'a . 
mile for not promising to put but.- .the required r cmduht of’work at-. .; " ••'- 
Tanagawa (R. 190^>> At' no time' did .he. use force to-get-*P-W* s' at 
Tsuruga to. .unload bombs ; ho reported t^e’-matbe.r.'-to- the sergeant * -', 
majof^and'tljet‘•unloading was’finished'by^Jagfaneae sbldier-s. . He''had h 'f •. 
ho control' over the .type * of wp^ir the s *dfd" (FT. 1^, 193) 'Whil'b, ’ ■ 
at-Tanag awa... he bftd- rice--balls_;.vlth' salt prepared by the cook to . 

supplemen.#“PW rations;-he g'avd^themi^tq^ PW's on the, work pro'je“ct:.Hb- 
*tftok PW' s out to collect s-traW.- . He allowed- them to swim, rie .puru ' , ' 

chasSd meat for them. .'He* allowed PW- officers .to buy mirrorseason* *• 
’ifig and*o ther goods.. A£ one time,' at their request, he took them to...-*- • 
a- department store, and'there he was reprimanded by ah HviP sergeant - 
"for so.. doi#g, He did uo-t smoke Ad«gave PW's who ^vorkod hardJiis, 
ei : garQfte-...ratipn.,. ' He "g-ave ariother PW a third, of*'hi<s’ltfftch'.from- time-- 
• to,.••time. WHiTe- at Tsuruga he was reprimanded because he let 
prisoners quit work exactly on time.' To compensate, he often re-, 
quested rice halls for them for working overtime. None of these 
acts resulted in any monetary gain for himself (R. 194). -He never ,■ 
punished PW's for complaining about work conditions or the kind of ’ 

work . (R. 195)He did not remember the names of several PW’ s '. 
mentioned, but he might have struck sOme with his open hand (R. 199).^ 

At Tanagawa they were instructed not to give physical punishment to 
PW* s', but they‘were not so instructed at Tsuruga (R.'201). At- . 

Tsuruga, the. camp commander insisted on strict treatment of prisoners; ■ 
in regard 'to police and sanitation, he instructed them-to handle ,. 
those matters as they did in the Japanese .army.’* They'inferred that 
they could hit- PW's any time the// pleased, .and- that is why they did 
so. -In the Japanese army there tvas not a single person who would 
not strike or boat his subordinate (R. 203). He lived three years 
with'six hundred PW's. He did as he was told by his superiors 
(R. *08). . 

(12) Toyokichi ■Kurai testified that he was a worker 
for the Tsuruga Sea and Land-Transportafion Company when the PW's 
from Tsuruga- 'worked- on the-docksi' The accused warned the Company's- 
guards time and time again not-to lay 'hands On PW| s (R. 211) . ;No. - 
force was used.by the.Japanese to get'PW s to unload bombs; they did 
not complete this work as instructions from camp were received that 
PW* s were not to unload bombs. No P’a'* s were punished either fpr ■ . \, 
complaining about unloading bombs or refusing to do 'so. If PV?'s 
consented to work overtime, the accused-got them rice balls; if they 
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did not consent, the accused wpuld not let the Company's guards ,Work 
them overtime (R, 212), 

• - •; • 

(13) PW Edward 0> Elmore, Jr., in an.affidavit testi¬ 
fied that he was a PW at Tanagawa Camp from Christmas 1942 to 
January 1944, except for. the period April to 4 July 1943 when.hw was ’ 
in the hospital at Osaka. In his affidavit ho does .not mpntion his ' 
own boating referred to in Specification 2; ho mentions boatings of 
othors by Japanoso guards; ho doos not mention any. beatings by 
accused. Ho stated h.o did not know of any other. mistreatment of 
American PW's excopt those'instances ho mentioned in his affidavit '" 
(Defi Ex. 1). 

• . • s> 

(14) PW : Cpl. Ralph Rv Wheeler in an,affidavit, testified 
that ho had reason to boliovc that an. atrocity had boon'committod 

In Juno 1945 at Camp Tsuruga against PW Tramposh by KImura (R, 218). 

(15) Several Witnesses for the defense stated that it 
was Takagi who boat Cpl. Gyegorson and not tho accused. They stated 
Takagi was the most vicious, most hatod'^'Japaneso, and that ho .was 
responsible for most: discomforts, hardships and deaths at the 
Tanagawa Camp (R. 21.5, 21.7* • 221, 222; Def. Ex. 2). 


j k .♦ (16) PW - Major William A. .Orr: in a signed letter stated' 

that he was at Tanagawa Cainp from 26.November 1942 _t6 31-July 1943. . 

He was commander, df/tho' Amo.rican. PW's; f-rom- 20 Marchyto 5’i Lfuly 1943-. , 
The- hours for ^feflst.ed men.- werc’.lpng .andythOIr tr.eatirionti'Rarsh.^ .To 
get more work fr&ir PW's., a few grams.’of-.extra rice-and..p.oup'were ' 

p’fferftcLas ; ah .fnducemOnt .on 1 ' the.-job. . ^pmerous beatings ocourrod.. -- 
Thore Was no* evident .attempt by tho ,Japofl'ecajjrp commander to -cur- - 
tall; J;he: beatings wh@p .prbte.st^-werp'meftio by*tlia-Amoriban' PW > —... - v 
commander...’"Tho eJccu’sed -was .no-t “mentioned as*ott£ of the perpo tra tor if - 
-of the beaTiings.,-(Dp'fv.. EES'* 2) ."’V " v 


(17) Capt. Alfred W. Robes-, a prosecution witnsab,' 
during the. course of hi_3» testimony stated that he. was at the Tanagawa 
-camp from 26 November 1942 to’ 27 March. 1945. He stated....thjy;. the 
accused sent PW^offibers'out to purshaso vogetable* and.frequently ■ 
took thenr to Japanese stores'and let them purchase -condimehts,"'_ f 
cigarettes and whatever was available,. He permitted’them to buy 
against camp, regulations. He bought vitamin pills for the prisoners 
(R.; 41). • The accused was not nearly as. bad as many other Japanese - 
(R.-42); other's were far more brutal ( : R. 46), Prom what the witness 
had seen of accusod, he did'not think he warranted a trial (R* 43). 
The -physical- condition .of the PW's was bad (R. 44)’,. but accused had 
nothing to do with feeding the PW's (R, 51)• Ho took the PW's s* 

swimming, and he gave PW's a ’few rice balls to supplement their 
ration* • KImura, Takagi, and Narlkawa were worse than the accused 
(R. f 46, 49). - 


4. - Errors and Irregularities ; 


The prosecution introduced a witness in rebuttal who during 
the course of his testimony mentioned names of victims beaten by the 
accused, - not previously received in - evidence.. The defense objected 
to this testimony a3 being improper in rebuttal. The accused-had 
previously taken the stand and denied beating people except in a few 
instances, .The prosecution insisted that furnishing the nameof 
the victims beaten was not introducing new evidence. Tho Law Member 
ruled that.it would be a.groat help to the Commission if the witness 
were able to name the ; victims described in the omnibus specifications 
The defense counsel then stated that, if.the Commission continued to 
accept such.evidence., he could of course ask to reopen the ;case. The 
Law-Member ruled that it would bo unnecessary, for the defense to re¬ 
open and overruled the objection (R, 230). The rebuttal, witness 
then continued with his testimony and named victims and new boatings 
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not previously referred to,. This ruling, coupled.with the statement 
"it would be unnecessary for the defense to reopen", hnd then re¬ 
ceiving the now evidence, from the prosecution witness, injuriously 
affected the rights of the accused. The injury can be cured, however, 
by not considering 'any of the new matter, concerning which the’ 
prosecution witness in rebuttal■testified, ■ The now matters presented; 
by the witness wore not considered by tho reviewer in this cas'd. 
Disregarding the new matters -entirely,'there is ample compelling 
evidence to establish the guilt of the accused as 'to certain specifi¬ 
cations “(see par, 5-1 soq.) of which the Commission found him guilty, 

» 5.. Opinion ; 

a. The defense made a motion to strike Specifications 7 
and 15 on the grounds that they wore violations of SCAT rules, that 
they deprived the defense of certain types of defenses* and that 
there'were certain inherent dangers in this type of loose pleading 
which would result in an injustice to the accused (R. 3). The 
objections' to these specifications -wore further discussed in the 
motion for a modification"of-findings filed by the defense. Specifi¬ 
cation 7 pertains' to offenses committed at.the Tanagawa Camp;- 
Specification 15 to offenses committed at the Tsuruga Camp, The . 
defense also made a motion to strike Specifications 2, 5, 6 and 14 
'on the grounds that-they were indefinite and uncertain as to time . . 

(R. 6). In this group of specificatiohs'it’is alleged that the 
offenses were committed' between, certain'date's. The' Commission’ denied 
those motions but''indicated'it : would entehtainythem ,aga-i-» after the- 
prosecution yreaWd its case (R. 6) ,. “ The; defense* renewed the - motion-J 
to .strike .'Specifications. 7-and.15. on" completion-pf" the ‘prosecution 1 s r . 
caso TR, lgg)-. The Commission denied the motion (R. 163), The• 
rulings , of the ..Commission in denying'i&o ser^atotrqj]s was“ proper. * . i 

• - ^ *• - - —— ■- *_■' .. . .. — ■ ■ 

ft,* The omnibus* specification was "adopted us’ a matter of 
.fScossity to take care of-war* criminals who might 'Otherwise ■^sca'pe "• "■‘ , 
punishment. Where'prisoners of"war had t been^ interned over a period , 
Of yeaib" under extremeyeonditions of hardship," where they suffered 
from disease and'malnutrition, where- they were unable to receive the^^ 
required medic.al attention,‘ wher% communication withythe cmtside 
world was practically nonexistent,‘it was natural*that'the pnis&qors' , 
memories, should have become somewhat impaired; and"' the£r testimony, -- 
taken long afterward, would be somewhat vague ancUindefinite, 

Diaries were often prohibited and, where not prohibited, wore of.' 
little value beoause the author dared not record the atrocities com¬ 


mitted by the Japanese for fear of punishment on being discovered. . 
Where atrocities were committed by known individuals on. numerous 
occasions over d long continued period of time upon a number of 
victims-by various means, it is extremely unlikely that the witness^ 
could, long after the incidents occurred, recall with-exactness the 
dates, the names of'the victims (many of whom ho did not know by 
name), the type of torture inflicted and the particular, instrument 
used to inflict the torture on each occasion.' It is 'unlikely that 
he could ’recall specifically much more than the name of the per¬ 
petrator and the place the' crime was 'committed. Only in exceptional 
cases, unless he; himself ’was' the victim, could a witness furnish -the 
exact information required for composing a specification similar to 
a common law indictment. Where the evidence is exact* tho. incident 
is set forth in a'separate specification; where exactness is lacking 
the incidents are often included'in.the omnibus specification. The 
situation involving war criiries is entirel3 r -different from the situ¬ 
ation involving domestic crimes. In the latter instance the law 
can act promptly as soon as the commission of a crime has been - 
detected and while ihe evbhts are fresh in the minds of witnesses.. 
There exactness as to time, place,- identity of parties, and de¬ 
scription of the offense alleged in the indictment is to be expected. 
Where, war crimes are committed v/ithin the confines of a hostile 
country, where the^perpetrators of the war crimes areita own 
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nationals whom the hostile state doos not see fit to prosecute, there 
justice must necossarfly wait-. With trio passing of time, and in 
abstinco of recorded 'evidence^' memories of witnesses become dimmed 
and the nice exactness in indictments'cannot be expected.. Wore ,the 
same exactness required, many war criminals would not bo brought 
before the .bar of justice at- all, simply bebause the indictments wore 
lacking in precision* The Ifnitod States. Supreme Court recognized 
this: situation, and hold in : the Application of Yamashita as follows; ' 
"Obviously 'charges of violations of the law of War triable before 
a military tribunal need not bo stated with the precision of a common 
law indictment." (Collins v McDonald, 258 US 420) 42 S CT 328, 66 . L ED 
692; Application of Yamashita., 66 S CT 349). " • • 

c. ■ The defense 'Stated that the charges and specifications 
had'been received by the’ defense counsel and the accused had been' 
duly apprised of each offense^chargod (R. 2 ), .but insisted that tho 
omnibus specifications violated SCAP rules contained in par. 5b(l). 

SCAP Lette-r', 5 December 1945, "Regulations Governing the Trials of 
Accused.War Criminals", which provides? "The accused shall be ontitled 
to have in advance of,the trial a copy of the charges and specifica¬ 
tions clearly worded so as to apprise the'accused of each offense ' 
chargod".. . 

. ' - .The allegations of time’of the" commission of an offonse 

should be stated as .accurately as possible 'and where.-the •■act or‘acts • 
charged extend: ov 0 r:. a considerable period . of time-, it i s. npcessary . 
to cover such, period in .the- allegation (A'ppendix ; ’4g, tfSA Sfanua.l of - 
Courts-Kartial,, . 1*28 )". Where tho offense .consists of a-succession 

- orycorUiiouation 1 of ac"t 3 not limited toj'any particular day, it is •-< 

- prbper"to al3fcge ' it as-having b o eif;b,»;nsii-t4e^foil'-a certain,,day named . 

'■'and o;n divers days and fiitos bdt^bcn'-surSh ■day % and*“anWother sp'bciflfe.^ . 
subsequent { 49,- Corpus^' Juries Secundum, S9c."f25gl. ' This has in *' f 

-effect beerT complied ^With-'in- tjjep specification in the wo'rd.sli‘''..jj©t»w)n''' : «t i 

'■-septain dates" i The'accused had' a legal obligation to ■ observe fhe. 
rules of war, which'prohibited him from mistrera-ting and abusing* ' 
prisoners' of war;'this dtfty was 'of a'continuous ; nature extending over 
the .entire period alleged. It is ^ille'ged ho violated this duty oh 

- "numCrdus dccasi-@n.s'ht( : thQ' same as "'divers days 'and Piratesl' ) .during.the 

period. The-dafte'-of each-one' of the occasions. Is unkhowTi, and ...... 

obviously cannot"bo stated with more precision. However, each occa¬ 
sion is specifically limited to the period alleged. The same typo of 
pleading Is provided for in' Appendix 4g, -MCM 1928'. The accused 
thereby received the same treatment' accorded persons subject to • 
military law"of the United States-Army. The rights of the accused 
have not been prejudiced by not alleging exact date of each'offense 

in the omnibus specification; - . N 

Tho place is clearly alleged in the specifications as 
"at or near"- 1 'a‘certain camp. This'is proper pleading under the .. 
provisions of USA Manual of Courts-Martial, 1928 (Appendix 4g). The 
rights of the accused have net been prejudiced by the .allegation' as 
to place. • - ' ' . 

The specifications set forth that the accused has been 
charged with certain misconduct - maltreatment of prisoners.of war. 

. Where the names of the victims are unknown and' their names canriot be. 
alleged, they may be otherwise described, such as "Allied prisoners 
of war". "Numerous" apprises tho accused that "thore were many such 
victims. If the-exact number is unknown, it need not be s'tated. The 
rights" of the accused have not been pre judiced by the description; of 
the’ offehse or the designation of the victims containod in tho 
specifications-. • - 

f : t would thus appear that in the omnibus specification 
there is a sufficient compliance with SCAP rules.. . The chargcs'lind.' 
specifications are'sufficiently cloar to enable a reasonable person 
to comprehend their essence and prepare' a defense. 
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d-. The defense contended that the omnibus specification 
deprived the accused 1 of certain types of.defenses, such as alibi, 
temporary.insanity, self defense. Should the accused desire to" 
avail- himself of those defenses', he is not deprived of so doing. 
These defenses might effectively be asserted against some of the 
incidents offered in proof of the omnibus specification, but wher 
the maltreatment of prisoners extends'over a considerable period 
involves many incidents, it i-s unlikely that these defenses cpuld 
effectively bo employed by tho accused against all of the inciden 
offered in proof of the omnibus specification. Should the defons 
wish to- resort to one or more of those defenses against each in¬ 
cident,, it- has the legal right to do so. Furthermore, where tho 
evidence shows that the mistreatment and abuse inflicted by tho 
accused against the prisoners was a common occurrence and followo' 
a definite pattern, tho defense should have no difficulty in obta 
ing affidavits from many sources or producing-witnosses to testif 
that the accusations against the accused wore unfounded, if puch 
were a fact.- Had the defense roquirod additional ti-.no to obtain 
such evidence, if it existed, it couldjiave reauosted a continuan 


e. The defense contended that there were certain inherent" 
dangers in the loose pleading of the omnibus' specification which ’V'fgfji]! 
would result in -injustice to the accused, i.e,. that i-t subjects the 
■ . accused to tfte danger of double jeopardy, or being twice* tried and 
punished for only one- offense, It "contanded . that a.-certain incident 
deseribed by one witness, wherein the victim 'has-been definitely,:I- '' ; t 

Iden tified, may ,jjyS -used to • support' a .spe'eif i q atien concerning, tha-t. ' -. 
victim, . and:'the,; sameyih.cidont -descri'B-ed'.by another -witness who 'was ; ’ - 
. Unabl^io identify the -vic tl.m. nay bo used" to support • the. omnibus.-!;, ' ’V; 

: specific at i£»i- that the accused might-■the"re#or j p^bo'convicted of'*bbtii - y 
- the^ separate cpacif Leat’ioh ’and**#i.e : omrrfbus"’s^oci;fication for-’tb:©; ‘ V ' - 
same avt Qtf^'abtsi*: . The Commission' is well qualified to- evaluate the * V 
.evidence p’resentod. ^ Wjiare an dL-ncidoj^t. is referred^to in a*’s^arate * ••-**. • 
^sjSfe-stficatiori, the commisp-loh"*will use that evidence in support of' 

.that specification, regardless of whether the*-victim has booft- * '. 

idontiffod by name.or ndt. It will'use that incident in support of 


tho. omnibus specification as wollg only - when additiona-l--or 50 ther' 


victims not mentioned. in ' the separate specifications dire involved 
in_ that-incident;^ Should there be insufficient evidence produced^....... 

in support of the omnibus specification, independent of that upon 
which the commission relios in arriving at a finding as to tho 
separate specification, the commission in all probability would ‘ 
acquit the accused of the omnibus specification. If such-action by 
the commission were not forthcoming, the Commanding General,., either 
on the advice of his Staff Judge Advocate or the reviewer, or oh his 
own initiative, would disapprove the. finding of guilty as to the ^ 
omnibus specification, so that no injustice would be suffered- by the 
accused.., . - 


f • The validity-of the omnibus specifications Haa .been- . 
repeatedly attacked by the defense in war crimes trials; but the 
findings based on the omnibus specifiqations have been sustained by 
the Reviewing’ Authority.. An adjudication on the omnibus specifica¬ 
tion safeguards the interest of the accused. Where the accused has 
been tried on the omnibus specification, he is protected from any ' 
future -tripl for similar offenses, which, ho may have committed at the 
place and during the period alleged in the omnibus .specification. 


-• gi From the evidence it had before it, tho Commission 

■properly found the accused guilty of Specification 3 as charged.. The 
finding!was; based, on a .photostatic copy of a note, admitted over 
defense ob jection (R.* 10), written to f&jor Galbraith by PW Magdpn 
While in- the guardhouse at Tanagawa. after his return frojm Osaka. 

The original of the note was not available, and the copy was properly 
admitted under par. 5d(l)(o), SCAP Regulations Governing Trial's of 
Accused War Criminals, 5 December 1945. The note read: "In Osaka I 
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was standing facing the wall, my hands tied behind me, a bunch of 
guards talking. The Emperor, to show off, heats tho poker red hot 
and burns my hands"► • There was no. other evidence to' support the 
specification, Kagdon was not present during the trial of the 
accused and there was no affidavit from him. About six months after 
the trial, about 17 October 1947, the defense learned' that Magdon 
had arrived in Japan,. The defense interviewed him, and obtained a 
signed statement from him (page 19, Defense 'Motion.for Modification 
of tho Findings),. In this statement Magdon states: 

"Aftor 3 weeks I was taken to Osaka. .I think 
Tsuda (Emperor) took me 1st-time® I believe . 

. . he was tho only ..Jap but I am not sure. Tsuda 
• . did not abuse me on the trip up. Wo wept by, 
electric train * ■* * I was burned on the 1st 
trip up there * My hands were tied behind my 
back & Tsuda made me face into a corner. 4 or 
5 other guards were seated around' d charcoal 
burner. , Tsuda heated, a wire & touched the. 

palm of one"of .my hands S^or 6 times to see. 

me jump; I don't recall which hand.' It 
healed and I don't have any scar3. Ho was 
trying to show off. I suffered no permanent 
«i ■ injury, I nover complained to any one about 

thip &,.my hand was ail healed in about’ 2 weeks. "• 

From this new evi.deriee it .is. clear . that-the r 'accused did hot inflict - 
upon Magdon the. aiabplical torture one would conclude .from the’no'te 
he had .written. There ..can. bo no, questiph that Magdon was sufferiPS 
fromf*eVere cental anguish at- the time .fp vftpotg, the note* He vwrs . g 
under serious.' charges-- and was »Jo be ,t»i?Qd I'd* "escape^ - He" ’did no t v - 
knd^*what the-*, ouicpme weu-ld .be:; 'he ‘ feared .d&£ th* • In the same no to *' • 
..referred trtfabov'e Mhgddir^st.atb'di m ".^....it is God's will that I* should--.• 
•"die-.here .1 will , be' glad "to- df§ here as I wish what* God wished not " 
itiy. will but will, .'You.carinot harm a hair on my head unl»s*3 if 
be God's will, and you^e*tn kill me only if it is God's will." (par, 4,^ 
Exi 2). (This statement was pot received in evidence-but ^.as con- '* 

' sidered by the .reviewer in. conne<?bi»n with the hew* testimony offered 
by the witness*.)- It' is to bo expected that a. person'irr such a mental 
state would be inclined to construe any hostile act directed against 
him by. his adversary in the most unfaVorablo light, and that an act 
committed supposedly in jost, however ill-conceived, might, instantly 
impress him;, and the impression persist as long as the mental con¬ 
dition obtained’, as ah act'intended to do him' the greatest amount of 
harm, Wi.tne.ss6s have testified as to Magdon's. mental condition at 
the time (R. 168, 209, 243). Under the circumstance^ Kagdon, might, ^ 
well have believed he was tortured with a red hot poker, instead of 
. only being touched with a heated wire. His mental condition at the 
time is further reflected in his last statement, wherein he stages 
that he believed the accused was the only Jap that; took him to- Osaka, 
whereas the evidence is undisputed that, the accused and-Kinpmoto took 
him there; and wherein he states that .he did not even recall.which 
hand had been burne’d. . After the mental anguish from which he was 
sufferthg. no longer existed, and- his mind returned to its normal 
state, the witness would undoubtedly recall the events in a truer 
light than when they were colored by his. fears. In view of the now 
•bviuerice, only so much of the finding of guilty of the’ specification 
as provides that the-accused did willfully and unlawfully mistreat, 
and. abuse PW Magdon by slightly burning him should be approved?". 

h. The accused admitted ho beat PW's on his own initiative, 
and not. by order, at.Tanagawa (Ex. 31). He insisted,, howover, that 
at Tsuruga the guards were instructed to treat PW r s as was.done in 
tho Japanese' army; that it was customary for a superior to strike a 
subor-dihate .in the Japanese army; and they, inferred they could beat 
PW's any time" they,pleased (R. 203); that he acted on orders of his . 
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superiors (R. 208). Individuals who. violate the accepted laws and 
customs of war may be punished therefor. Par; 5e(6), Letter SCAP, 

5 December 1945, provides, among other things, "that action pursuant 
to order of the accused's superior #. ■» * shall not constitute a 
de fense, but may bo,considered in mitigation of punishment , if the 
Commission determines that justice so requires)' (underscoring 
supplied)'. The accused cannot establish absence of criminal intent 
on the ground that the facts as he saw them justified his conduct. 

* The beatings and torture inflicted by the accused upon the PW's were 
of such a nature that any man of ordinary understanding .should have 
seen that they were illegal, either because of utter want of right 
or because the force used was. in excess of the oocasion. The accused 
did*hot act in good faith; his.acts were.not justified apart, from * 
the orders he may have received. Members of-the armed forces are 
bound to obey lawful orders only; they cannot escape liability if, 
in obedience to a command they commit acts which both violate un¬ 
challenged rules of warfareYand outrage the general sentiment of ; 
humanity (Lauterpacht, p. 455). -The beatings the accused inflicted 
upon the PW.' s were willful, unlawful-, unjustifiable, and inexcusable, 

• • ' _ i ; 

i. The Geneva (Prisoner of War.) Convention, of July 1929, 

orovides' regarding prisoners of war as follows: 

‘ ■ 

"Article 2: They must at 'all-.'.time's be humanely treated- 
and protected,. particularly against acts of violence, 

• insults, and public curiosity." • 

"Article 46i. Any'corporal punishment, any Imprisonment ■ 

- - * „*lp quarters without daylight, and* in geneuaJL,’any* form 

1 »of cruelty is forbidden. ,r . ~ ’ • . ■ . . V~ - . 

^ • « * • - ■* «*» «*. - - ' » 

Tho" Seaevo.-0dnvewt.ioii expressed*the' practice of-civilized nations a-t. »■ 

- -war . iltrfough Japan" haa-not Tffttfefiod or formally adhered ..to ..the ^ 

Prisoners of War Convention, It has"*tKrough the Swiss government*'- 

.-agreed to apply the provisions thereof to prisoners of war under Its , 

control! -«••*•••- • 

_ . .» ^ '• ^ 

Furthermore-, Wur Miffisjaiy .notifications..of thb- Japanese 
government -prohibit"nilstreatment .of prisoners.. .■A.rtl'Clq, 2-,-, Chapter 1, - 

Regulations for Treatment of. Prisoners of \tar (War 'Ministry Not-ifi- -. 

cation No. 22, 14. Dec 1904 as amended by War Ministry Notification 
No'. 167, 1904; No. 7, 1905; No. 51, 1914; War Ministry Notification 
Nos. 30 and 57, 1943) provides as follows': . _ 

"A prisoner of war shall’be' humanely treated and in no.- ’' - . 

ease shall any insult-or maltreatment be-inflicted upon 

him." • ' . 

Thus it is clear that the accused violated net only the provisions 
of international laws and agreements, but the laws promulgated--by 
his own country. ■ >, ' t ‘ ' .. ’ 

j. The prosecution callod as a witness Tech. Sgt. Robert 
C. Davis, U. S. Army,' who testified that he had been a prisoner of 
war at the Tanagawa Camp from 15 May 1943 to- 1 April 1945 (R. 224) 
and at the Tsuruga Camp from about May, 1945 until the termination 
of the war (R r -‘228). ' Sgt. Davis testified at great length and in 
considerable'detail-Concerning the mistreatment of PW's by the 
accused (R..224-259). Several beatings he stated he had seen per¬ 
sonally; others ho stated he had heard of. . Many of the boatings 
which h°' mentioned *w6ro not corroborated-by any other testimony. 

He had a tendency to exaggerate»’ In describing a certain beating, 

he stated "it was ho different than thousands; (underscoring supplied ) 
of other bea-tlrtgs that happened" (R. 225). On cross-examination ho 
admitted that, he hud recently read 'affidavits of other PW's who had 
boon in.the two camps; He stated he had read a good’ number of 
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affidavits in April or June 1946,; he said he had-been .working on the 
affidavits ,(-R. 84,1) * Although he may have honestly believed that 
reading and' working on the affidavits did not influence bis testimony, 
as he.stated (R« 841), it is logioal to assume that some of the 
incidents he stated he had seen may have been products of the imagin¬ 
ation.- To what.degree he testified from his own memory and to what 
degree he testified from the affidavits he had read is difficult to 
determine.' ' fie .made statements on the stand inconsistent with previous 
statements masie ..by him (R. 845, 245 ) * Sgt. Davis’ testimony sum¬ 
marized leads to. but one conclusion, that the accused was a cruel, 
merciless, contemptible tyrant. Yet a few days after the surrender, 
Sgt. Davis-admitted‘he visited the accused at his home. He went 
there ; to get a bottle of whisky. While there- he ate a full meal, 
a chicken dinner with rice and tea (R. 25.5)* It is not likely that" 
any Serf-respecting individual, such as Sgt. Davis, would so degrade 
himself as to accept the hospitality of one so vile as he. portrayed 
the ’accused* His conduct-in this regard was inconsisterit with hi"s 
testimony on the stand,-and raises considerable doubt as to his 
veracity. Even though thevtestimony of Sgt.. Davis were' to be entires 
ly disregarded, there is an abundance 0 ?" other, compelling evidence 
to establish the guilt of the accused as to certain of the specifics** 
of which the Commission found him guilty. 


- k« .The defense in its motion for modification, 6'f : the-;f,ibd- 

ings filed in this ;case .stated it believed that the.-Commission -had 
improperly ar riv ed -at a sentence, of forty yeap.s for^ the .accused, 7 It. 
pointed, out that ,the same commission'-had-'.just prior to this, .case -. . - 

tried Narikawa,- .a ciyilian guard (who- was., at the same .camp . at the‘ * 

same **me as "the accused-) foi?';mistreatynient of 'prisoners of war (Ca'se 
^Dbcket^Np* 66)T.; the Commission had .sonte»ce@t N^»ika%a to .forty years*. 
The.defense insisted l thaf Since*-®ios.t' of* the vHtndbse^ said' that-.. " v_ 
Narikavta a^d. the ’hecusecT werb/pboUt on a par-irf-the matter of brutal¬ 
ity, the Commissf on ^en*tshcod.J;he"ac-#usod to forty..years. "Thf oughou>t • 
the case the Commission ro-cOived testimony from the •witnessed*'as to 
the comparative brutality of _the Japanese (R.‘ 4.9, 74, 84, 86,«-5l6," 
257) * The 'defense contdttded*'that the witnesses were thus usurping 
the function of the- Commission in # passing on the degree- .of -guilt of " 
the-guar.dsj thab the*witnesses shou]*d have been permitted to testify 
only concerning the fact's 1 , not to the conclusions they drew from * 
those facts, reserving to the Commission thd duty to. dotormine : the 
quantum of .the accused' s guilt* It was unfortunate that this case 
was referred to the same commission that had tried the Narikawa case 
and that on receipt of this'case, the Commission did not recommend 
to the appointing authority that this case be referred to a commission 
not familiar with the Narikawa case* The Commission was not' in¬ 
fluenced by the information it had acquired irf^the Narikawa case in 
arriving at the findings in the instant case; however,, it probably 
was somewhat influenced by the sentence it had given Narikawa in 
arriving at' the .sentence'to be' given the accused. It appears the 
most serious offense Of which the accused was convicted Was the burn¬ 
ing of Kagdon, Specification 5, but in view of .the. new*evidence . 
cited above! that offense-loses much of its gravity* The beatings 
administered by the accused, although.severe and unjustifiable, were 
prompted not as-much by sadism 1 as by an overzoalous desire on his 
part to enforce discipline and to assert his authority* Practically 
all of the beatings resulted in injuries; of a temporary nature.only. 

No deaths are -attributable to the misconduct of.the accused*. Five 
witnesses stated that Takagi was the main cause of the discomforts, 
hardships, and'deaths '(R. 216,; 817 )i Major William Orr who w&s at 
tho Tanagawa Camp from 26 November .'1942 to 31 July 1943’, during' four 
months of which he was ■ in command’pf the American PW's, did not Oven 
mention' the accused dts one of the • perpetrators of the boatings (Def, 
Ex. 2). On the o.ther hand,, 'there is a considerable amount of e.videnco 
to show that the accused-was kind to his prisoners of war and went 
out of his way to do them favors.. Captain Fobes stated that from 
what he know of the accused's conduct at Tanagawa camp* he should not 
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have been tried at all (R. : 42,' 43). PW Kagdon, the victim of the 
alleged burning, stated in - the new evidence that he thought the 
accused was a pretty good fellow atid that he would rather testify 
for him than against him;'that from what he saw of the accused at 
Tanagawa, he should'not have been tried (page 19, Defense Motion 
for Modification of the Findings). Under the circumstances it is 
' believedthe sentence of forty years ishighly excessive. It is 
„ believed that a sentence of fifteen years is adequate to punish the 
offender in this case, and also sufficiently severe to act as a 
deterrent to others who might'be inclined to commit similar offenses 
in the future. Such a sentence would also be more in accord with 
sentences heretofore approved in similar cases, , 1 ® . 

1 ;. The record is legally sufficient to support' the find¬ 
ings of the Commission as to Specifications 2, 4,- S, 7, 8, 9, 10, 11, 
12, 13, 15. It is legally'sufficient to support only so much of the 
findings of Specification 3 as provides that the accused did at the : 
time and place alleged willfully and unlawfully mistreat and abuse 
Private First Class Ben Mdgdon, an American prisoner of war, by 
slightly burning him.- It is not legally sufficient to support the 
findings of Specification 6.. No evidence was introduced in support 
of this specification to show that' the accused actually .beat PW 
^Robertson at any time. ' The victim..stated -that he was.beaten at 


least ten- times by Japanese guards.,.; He'states that-the^accused and 
Kada were two of the cruelest civilian-.guard’s .and were responsible : 

vnr> a +»/ A -p V\ Q-n. -? vn i*.- n Vv-ri * t-. /-» /I v 4- .4 4- _~ 


for most' of the beatings, but‘he .does ‘not s.tate r 3.t-was—the accused- -V 
ISie record is not leghll'v sufficient.to 3UDnort.“tho • 


who' beat him. ; Thp record is' rot Ie£hlly' suffici'ent, to support.'the 
findings of Spbc if i cation 14.- There’is' o.nly pna^a’ffidrfVit to show 
that^Sw Ell^dit was beaten. '' The 'evidence is clear* that he w'as.b.ehten 
by Comure, "but it’ia,not-clear Jjhat’*h : e*T.?’as* oeatgii. by-the'■accused* 

As*tp .Specifications ‘6: and 14.J; ihe'guilt of the- acciSted has not'.'beers# *• 
estabrish«t*beyond -a reasonable doubt; the" findings thereon, should 
disapproved, Spscirfcation*’! wa’^h'dlle pressed- iR. 3)-, IBhe 
record is legally suff icient to support . the. charge. The .Conjjnlssion 
was constituted by proper authority- and had jurisdiction of the ' "’ 

accused and the offenses alleged. 


. -m, Tho. prosecution introduced, its evidence-'b^ means-of*. 
numerous affidavits of former prisoners of ‘war who were interned in - 
the camps at the time of the alleged-offenses and were in a position- 
to know the facts of the matters in issue. Several witnesses oh the 
stand testified as to the occurrences in the camp. Their testimony 
and that o'f the defense witnesses and the admissions of the accused- 
clearly establish the guilt of the accused to the extent advised'in 
the foregoing paragraph. ^ : 


n. The accused was ably - represented by counsel, both- 
Japanese and American, and cooperated fully in his defense. He was 
thoroughly familiar with his rights. He was given adequate opp’or- 
• tunity to present any matters he desired in'his own> defense, .. He.- 
took the stand in his own behalf .and produced witnesse's in his own 
defense. There is no evidence that the accused was insane or other¬ 
wise incompetent at the time of. trial' or'at' the time of the alleged 
commission of the offenses. Insanity was not an issue. 


6. Recommendations; 


. • a. Clemency was' not recovmrfended by the Commission. The 

defense filed a motion -for modification of .the findings, requesting 
that- the Reviewing Authority set aside and disapprove the fin.diPgs- ' 
or in' the alternative commute,.' reduce and modify the sentence, This 
motion has been carefully- considered by the reviewer. 


b. That the findings as to Specifications 2, 4, 5, 7, 8, 
9, 10, II, '12', 13,.. and 15 be approved; that only so much of the 
findings of Specification 3 as provides that the accused did at the 
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time and place alleged willfully atid unlawfully mistreat and abuse 
Pfc. Ben Kagdoh, an American prisoner of war, by slightly burning 
him, bo approved;- that the findings as to Specifications 6 and 14 bo 
disapproved; that the findings as to tho charge be approved. 

. c». That only so much of-the sentence as provides for con¬ 
finement at hard labor for a period of fifteen years bo approved; 
and in accordance with the established policy, owing to the length- 
of, time the accused spent in confinement prior to date of sontence, 
that thirteen months of the sentonce be romitted. 

d. That except to tho extent advised heroin,, in all other 
respects the motion of the defenso for a modification of the findings 
be denied. 

7,. Action : 

Atta.chod hereto is a form of action designed to carry into 
effect the above rocommondation3*. 


F.. R. UNDRITZ 
Lt Col, Inf 

Asst. Staff Judge Advocate 


— 1, I concur, except as hofeafTer stated. The Magdon case (burning nands) 

is not viewed as the most serious allegation. However-, .even a burning result- ~ 
ing in slight injury, where.malicious as is shown by the evidence here, evi¬ 
dences a •malignant spirit and justifies more'than a nominal sentence. 

2. No" objection is’seento the same court trying, companion case's. Civil ^ 
court's do -this frequently in the federal courts of tVie United States. Common 
trials are^frequent, almost the rule, in military courts. The argument of 
the Defense in this respect ignores the fact that military commissions are 
not the equivalent of juries but of judges. They are selected as intelligent . 
persons presumed to be qualified to sift evidence, disregard prejudice,, and ./ 
arrive at fair and just results. No challenge appears to any member'of the 
\coUrt in the instant case. ?N - 

- 3. The reputation of accused was such that when hostilities, ended, he 

left camp speedily, no doubt to avoid the wrathful retribution threatened by 
the prisoners-, ’"hile he secured additional food at times for the. prisoners, 
it anpears that this was done on a personal profit-basis.. His'actions were 
stated by some witnesses as comparable in brutality to those of Narikawa. 

However, a review of the latteris case (Case Docket 68) reveals that Narika-wa 
was not charged with nor proved guilty of offenses approaching the extent of 
those established against Tsuda, Sentences must be approved not on the basis 
of reputation, but as measured by the proper proof in the respective cases-. 

In weighing the evidence, questions of nationality must be swept aside, con¬ 
siderations involving the fact that the accused axe former enemies must be 
disregarded and the defendants considered in the- same light as if they were 
nationals-of the Allied Powers who had committed offenses under similar circum¬ 
stances. 


(p. 21, Tsudb, Gns'e #150) 


PURL: https://www.legal-tools.org/dq 




4» The beatings 


nd other 1 abuses proved against the accused in this case 
at bar establish a cruel nature. They were done as a voluntary act on nis part 
He was said by 3omq of the witnesses to be one of the two most cruel in'the 
camp. His participation in the abuses of prisoners of war rap into well'oyer 
one hundred instances, many of considerable severity, The Defense suggests'^, 
sentence-of one year-for each assault. If the Commission had followed this 
thought, a life eeriterice should have been adjudged. The fairest and most 
.logical rule is to consider the sentences returned by the commissions during 
the last tv/o and one-half years i n the trials, of several hundred persons . as a, 


yardstick 

V , w 5. ’‘ r ith these considerations in mind, the sentence of forty (40) years 
is considered not to be .excessive... Approval of specifications 7 and 15 should 
except incidents mentioned in other specifications. A proposed action to 
implement these recommendations is attached. 


ALLAN. R. PROTNE 
Lt Colonel JAGD 
Army Judge Advocate 



